22,

23.

24,

25.

26.

27.

State or Participating Entity as a result of this Agreement.

Use of Servicing Subcontractors ' L
The Contractor may subcontract services and purchase order fulfiliment and/or support in accordance

with the following paragraphs. However, the Contractor shall remain solely responsible for the
performance of this Agreement.

A Reseller/Agent, Service Provider or Servicing Subcontractors shall be identified individually or
by class in the applicable Participating Addendum, or as noted in the Participating Addendum
on the Purchasing Entities extranet site. The ordering and payment process for Products or
Services shall be defined in the Participating Addendum.

Payments to Subcontractors _
In the event the Contractor hires subcontractors to perform all or some of the duties of this Agreement,

the Contractor understands that Minn. Stat. § 16A.1245 requires that any such subcontractor be paid
within ten (10) days of the Contractor’s receipt of payment from the State for undisputed services
provided by the subcontractor. The Contractor agrees to take all steps necessary to comply with said
statute. A consultant is a subcontractor under this Agreement. In the event the Contractor fails to
make timely payments to a subcontractor, the State may, at its sole option and discretion, pay a
subcontractor any amounts due from the Contractor for work performed under this Agreement and
deduct said payment from any remaining amounts due the Contractor. Before any such payment is
made to a subcontractor, the State shall provide the Contractor written notice that payment will be
made directly to a subcontractor. The Contractor shall ensure that the subcontractor transfers all
intellectual or industrial property rights, including but not limited to any copyright it may have in the work
performed under this Agreement, consistent with the intellectual property rights and ownership sections
of this Agreement. In the event the Contractor does not obtain the intellectual property rights of the
subcontractor consistent with the transfer of rights under this Agreement, the State may acquire such
rights directly from the subcontractor. Any and all costs associated with such a direct transfer may be
deducted from any amount due the Contractor. :

Indemnification

The Contractor shall hold the Lead State, Patticipating Entities and its agencies and employees
harmless and shall indemnify the Lead State, Participating Entities and ifs agencies and employees
against any and all claims, suits, actions, liabilities and costs ofany kind, including attomey’s fees for
personal injury or damage to real property or tangible personal property arising from the negligent or
willful acts or omissions of the contractor, its agents, officers, employees or subcontractors. Contractor
shall not be liable for damages that are the result of negligence by the Lead State, Participating Entity,
or its employees. ‘ :

Amendments ‘ -
Agreement amendments shall be negotiated bythe State with the Contractor whenever necessary to
address changes in the terms and conditions, costs, timetable, orincreased or decreased scope of
work. This Agreement shall be amended only by written instrument executed by the parties. An

- approved Agreement amendment means one approved by the authorized signatories of the Contractor _

and the State as required by law.
Scope of Agreement | _

This Agreement incorporates all of the agreements of the parties conceming the subject matter of this
Agreement. No prior agreements, verbal or otherwise, of the parties or their agents shall be valid or
enforceable unless embodied in this Agreement.

Severability :

If any provision of this Agreement, including items incomorated by reference, is found to be illegal,
unenforceable, or void, by a court of competent jurisdiction then both the State and the Contractor shall
be relieved of all obligations anising under such provision. If the remainder of this Agreement is legally
valid, it shall not be affected by such declaration or finding and shall be fully performed.
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28.

29.

30.

31.

Enforcement of Agreement/Waivers

A No covenant, condition, duty, obligation, or undertaking contained in or made a part of this
Agreement shall be waived except by the written consent of the parties. Forbearance or
indulgence in any form or manner by either party in any regard whatsoever shall not constitute a ,
waiver of the covenant, condition, duty, obligation, or undertaking to be kept, performed, or
discharged by the other party. Until complete performance or satisfaction of all such covenants,
conditions, duties, obligations, ahd undertakings, the forebearing/indulging party shall have the
right to invoke any remedy available under law or equity, notwithstanding any such forbearance
or indulgence.

B. Waiver of any bréach of any provision of this Agreement shall not be deemed a waiver of any
prior or subsequent breach. No term or condition of this Agreement shall be held to be waived,
modified, or deleted except by an instrument, in writing, signed by the parties hereto.

C. Neither party's failure to exercise any of its rights under this Agreement will constitute or be
deemed a waiver or forfeiture of those rights.

Web Site Maintenance |

A The Contractor agbrees to maintain and support an Intemet website linked to the State’s
administration website for access to the PSS, service selection assistance, problem resolution

assistance, billing concems, configuration assistance, Product descriptions, Product

specifications ‘and other aids in accordance with reasonable instructions provided by the

Contract Administrator. The Contractor agrees that the PSS on the State’s administration

website shall contain a single, uniform WSCA price for configurations and items. Failure to

gomply with this requirements will be grounds for further action to be taken against the
ontractor.

B. The Contractor agrees to maintain and support Participating State and Entity Intemet website
for access to the specific Participating Entity PSS, as well as all other items listed in ltem 29.A.
listed above. The website shall have the ability to hold quotes for 45 days, as well as the ability
to change the quote.

C. The Contractor may provide electronic commerce assistance for the electronic submission of
Purchase Orders, purchase order tracking and reporting. '

‘Equal Opportunity Compliance

The Contractor agrees to abide by federal laws and the laws, regulations, and executive orders of the

state in which it's primary place of business is located pertaining to equal employment opportunity. In

accordance with such laws, regulations, and executive orders, the Contractor agrees that no person in
the United States shall, on the grounds of race, color, religion, national origin, sex, age, veteran status
or-handicap, be excluded from employment with or participation in, be denied the benefits of,orbe

otherwise subjected to discrimination under any program or activity performed by the contractor under
this Agreement. If the Contractor is found to be not in compliance with these requirements during the

life of this Agreement, the Contractor agrees to take appropriate steps to comect these deficiencies.

The Contractor certifies that it vvili remain in compliance with Minn. Stat. § 363.073 during the life of the
Agreement. '

Limitation of Liability .
The Contractor’s liability to a Purchasing Entity for any cause whatsoever shall be limited to the
purchase price paid to the Contractor for the products and services that are the subject of the
Purchasing Entity’s claim. The foregoing limitation does not apply to Paragraphs 12 and 24 of this
Agreement or to damages resulting from personal injury caused by the Contractor’s negligence. Inno
event shall the Contractor be liable for any indirect, special, punitive, or consequential damages arising
tc:ut of tgis Agreement or the use of the Products or Services purchased by the Purchasing Entity
ereunder.
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32.

33.

34.

35.

36.

Governing Law ,

.

This Agreement shall be governed and construed in accordance with the laws of the Lead State. The
construction and effect of any Participating Addendum or order against this Agreement shall be
governed by and construed in accordance with the laws of the Purchasing Entity's state. Venue for any
claim, dispute or action conceming the construction and effect of the Agreement shall be in the Lead
State. Venue for any claim, dispute or action conceming an order placed against this Agreement or the
effect of a Participating Addendum or shall be in the Purchasing Entity’s state.

Change in Contractor Representatives _ .
Contractor shall appoint a primary representative to work with the Contract Administrator to maintain,
support and market this Agreement. The Contractor shall notify the Contract Administrator of changes

in any Contractor key personnel, in writing, and in advance, if

possible. The State reserves the right to

require a change in Contractor’s then-current primary representative if the assigned representative is
not, in the opinion of the State, adequately serving the needs of the Lead State and the Participating

Entities.

Release .
The Contractor, upon final payment of the amaqunt due under this Agreement, releases the Lead State

and Participating Entities, its officers and employees, from all contractual liabilities, claims and

obligations whatsoever arising from or under this Agreement, except as expressly provided in
Paragraph 41. Survival, below. The Contractor agrees not to purport to bind the Lead State orany
Participating Entity to any obligation, unless the Contractor has express written authority to do so, and
then only within the strict limits of the authority. '

Data Practices

A

D.

The Contractor and the State must comply with the Minnesota Government Data Practices Act,
Minn. Stat. Ch. 13, as it applies to all data povided by the State to the Contractor and all data
provided to the State by the Contractor. In addition, the Mnnesota Government Data Practices
Act applies to all data created, collected, received, stored, used, maintained, or disseminated by
the Contractor in accordance with this Agreement that is private, nonpublic, protected

- honpublic, or confidential as defined by the Minnesota Government Data Practices Act, Ch. 13.

In the event the Contractor receives a request to release the data referred to in this article, the

‘Contractor must immediately notify the State. The State will give the Contractor instructions

conceming the release of the. data to the requesting party before the data is released. The civil
remedies of Minn. Stat. § 13.08, apply to the release of the data referred to in this article by
either the Contractor or the State.

The Contractor agrees to indemnify, save, and hold the State, its agents and employees,
harmless from all claims arising out of, resulting from, or in any manner attributable fo any
violation of any provision of the Minnesota Government Data Practices Act, including legal fees
and disbursements paid or incurred to enforce this provision of the Agreement. In the event that
the Contractor subcontracts any or all of the work to be performed under the Agreement, the
Contractor shall retain responsibility under the terms of this paragraph for such work.

The Contractor agrees to be bound by the data practices requirements as outlined in the
Participating Addendum of a Participating State or Participating Entity.

grganizational Conflicts of Interest

The Contractor warrants that, to the best ofits knowledge and belief, and except as otherwise
disclosed, there are no relevant facts or circumstances which could give rise to organizational
conflicts of interest. An organizational conflict of interest exists when, because of existing or
planned activities or because of relationships with other persons:

® ?hC%ntrtactor is unable or potentially unable to render impartial assistance or advice to
e State; - .

L the Contractor’s objectivi;y in performing the work is or might be otherwise impaired; or

° the Contractor has an unfair competitive advantage.
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37.

38.

39.

40.

41.

42,

43.

B. The Contractor agrees that if an organizational conflict of interest is discovered after award, an
immediate and full disclosure in writing shall be made to the Assistant Director of the
Department of Administration’s Materials Management Division that shall include a description
of the action the Contractor has taken or proposes to take to avoid or mitigate such conflicts. If
an organizational conflict of interest is determined to exist, the State may, at its discretion,
cancel the Agreement.. In the event the Contractor was aware of an organizational conflict of
interest prior to the award of the Agreement and did not disclose the confiict to the Contract
Administrator, the State may terminate the Agreement for default. The provisions of this clause
shall be included in all subcontracts for work to be performed, and the terms “Agreement,”
“Contractor,” and “Contract Administrator” modified appropriately to preserve the State’s rights.

- Replacement Parts

Unless otherwise restricted in a Participating Addendum or maintenance service agreement,
replacement parts may be new or serviceably used (tested to new).

FCC Certification ,
The Contractor agrees that Equipment supplied by the Contractor meets all applicable FCC
Certifications. Improper, falsely claimed or expired FCC certifications are grounds for termination of

this Agreement for cause.

Site Preparation , :
A Purchasing Entity shall prepare and maintain its site in accordance with written instructions furnished

by the Contractor prior to the scheduled delivery date of any Products and Services and shall bear the
costs associated with the site preparation. : '

Assignment '
The Contractor shall not sell, transfer, assign, or otherwise dispose of this Agreement or any portion

hereof or of any right, title, or interest herein without the prior written consent of the State’s authorized
agent. This Agreement is a manufactured-direct solicitation and Agreement. Assignment to an entity
that is not a manufacturer, as defined in this Agreement, is NOT within the Scope of this Agreement.
Such consent shall not be unreasonably withheld. The Contractor shall give written notice to the
State’s authorized agent of such a possibility at least 30 days prior to the sale, transfer, assignment, or
other disposition of this Agreement. Failure to do so may result in the Contractor being held in defauit.
This consent requirement includes reassignment of this Agreement due to a change in ownership,
merger, oracquisition of the Contractor or its subsidiary or affiliated corporations. This section shall not
be construed as prohibiting the Contractor's right to assign this Agreement to corporations to provide
some of the services hereunder. Notwithstanding the foregoing acknowledgment, the Contractor shall

‘remain solely liable for all performance required and provided under the terms and conditions of this

Agreement. The Contractor may assign payments in accordance with specific provisions stated in a
Participating Addendum. ’ '

Survival
Certain paragraphs of this agreement including but not limited to Patent, Copyright, Trademark, and

‘Trade Secret Indemnification; Indemnification; Limitation of Liability; Governing Law; Audits; and

Publicity shall survive the expiration of this agreement. Software licenses, warranty and service
2greements that were entered into under the terms and conditions of this Agreement shall survive this
greement.

Succession ' _
This Agreement shall be entered into and be binding upon the successors and assigns of the parties.

Notification
If one party is required to give notice to the other under the Agreement, such notice shall be in
writing and shall be effective upon receipt. Delivery through the US Postal service shall be
deemed as delivered three business days after being mailed. Delivery may be by certified
United States mail, or by hand, in which case a signed receipt shall be obtained.” A facsimile
transmission shall constitute sufficient notice, provided the receipt of the transmission is
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confirmed by the receiving party. All notices shall be addressed as follows:

To MMD:
Department of Administration
Materials Management Division
Bernadette Kopischke, CPPB
Acquisition Management Specialist
50 Sherburne Avenue
112 State Administration Building
St. Paul, MN 55155
Fax: 651.297.3996
Email: bemie.kopischke@state.mn.us

To Contractor:

Gateway Companies, Inc.

610 Gateway Drive

N. Sioux City, SD 57049

Attn: Kris Mogensen, Contractor Administrator
E-mail: kris.mo. ensen@gateway.com

Phone: 800.846.2042, ext. 28971

Fax: 605.232.2533

B. Either party may change its representative or address above by written notice to the otherin
accordance with the terms of this Paragraph 43. The carrier for mail delivery and notices shall
be the agent of the sender. , o

Reporting and Fees :
A. Administration Reporting and Fees

1. The Contractor agrees to provide periodic utilization reports to the Contract
Administrator in accordance with the following schedule:
Period End Report Due '
June 30 - July 31
September 30 October 30
December 31 January 31
March 31 April 30
2. The periodic report shall include, but not be limited to the net gross sales minus retumns,

credits, and deductions) sales for the period subtotaled by Purchasing Entity name,’
within the Purchasing Entity’s state name. A standard format of data elements shall be
developed for the report. The Contractor shall submit a check payable to Westemn
States Contracting Alliance for an amount equal to one-twentieth of one percent (0.0005)
of the net sales for the period. -

3. The Contractor agrees to include all Reseller Agent sales in the periodic utilization
reports described above. In addition, the Contractor agrees to include in the utilization
report a Reseller Agent utilization report of the net sales for the period subtotaled by
Purchasing Entity name, within Purchasing Entity state name by Reseller Agent Name.

4, The Contractor agrees to provide with the quarterly utilization report a supplemental

report of the credits associated with the units taken back in a format to be mutually
agreed to.
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5. The utilization reports shall be submitted to the Contract Administrator via electronic mail
in a Microsoft Excel spreadsheet format, or other methods such as direct access to
Intemet or other databases.

6. Ifrequested by the Contract Administrator, the Contractor agrees to provide supporting
Purchase Order detail records on a mutually agreed magnetic media in a mutually
agreed format. Such requests shall not exceed twelve per year.

7. The failure to file the utilization reports and fees on a timely basis shall constitute
ﬁrounds for the removal of the Contractor's primary representative, suspension of this
greement or termination of this Agreement for cause. ,

8. The Contract Administrator shall be allowed access to all reports from all Purchasing
Entities.
B. Participating Entity Reports and Fees
1. Participating Entities may require an additional fee be p}aid directly to the State on

purchases made by Purchasing Entities within that State. Forall such requests, the fee
level, payment method and schedule for such reports and payments shall be
incorporated in a Participating Addendum that is made a part of this Agreement. The
Contractor may adjust PSS pricing accordingly for purchases made by Purchasing
Entities within the jurisdiction of that State. All such agreements shall have no effect
whatsoever on the WSCA fee or the prices paid by the Purchasing Entities outside the
jurisdiction of the State requesting the additional fee.

2. The Contractor agrees to provide additional reports to Purchasing Entities upon
a?reement by both parties as to the content and delivery method of the report. Methods
of delivery may include direct access to Intemet or other databases.

3. - Eacl'zS State Purchasing Entity shall be allowed access to reports from all entities within
: _ that State. , :

45, Default and Remedies »
A. Any of the following shall constitute cause to declare this Agreement or any order under this

Agreement in default:

1. Consistent nonperformance of contractual requirements; or
2. A material breach of any term or condition of this Agreement.
B. A written notice of default, and an opportunity to cure within 30-days notification of the written

notice, shall be issued by the party claiming default, whether the Lead State (in the case of

breach of the entire Agreement), a Participating Entity (in the case of a breach of the

participating addendum), the Purchasing Entity (with respect to any order), or the Contractor.

gime allowed for cure shall not diminish or eliminate any liability for liquidated or other
amages.

-C. If the default remains after the opportunity for cure, the non-defaulting party may:
. Exercise any remedy provided by law or equity;

Terminate the Agreement, a Participating Addendum, or any portion thereof, including
any Purchase Orders issued against the Agreement;

!\)_\

3. Impose liquidated damages as mutually agreed by the parties, as specified in an
Amendment to a Participating Addendum;
4. In the case of default by the Contractor, and to the extent pemitted by the law of the

Participating State or Purchasing Entity, suspend Contractor from receiving future
solicitations from within the Participating Entity’s jurisdiction.

Page 16



46.

47.

48.

49.

50.

Audits

A The Contractor agrees to assist the Contract Administrator or designee with web site Product
and pricing audits based on mutually acceptable procedures. :
1. The product audit will closely monitor the products and services listed on the website to
insure they comply with the approved products and services. The addition of products
- or services not approved by the Contract Administrator will not be tolerated and may be
considered a material breach of this Agreement.

B. Upon request, the Contractor agrees to assist Participating Entities with invoice audits to ensure
that the Contractor is complying with this Agreement in accordance with mutually agreed
procedures set forth in the Participating Addendum. '

Extensions : ' : :
If specifically authorized by provision in a Participating Addendum, the Contractor may, at the sole

discretion of the Contractor and in compliance with the laws of the Participating State, offer Products
and services to non-profit organizations, private schools, Native American governmental entities,
government employees and students within the governmental jurisdiction of the entity completing the
Participating Addendum with the understanding that the State has no liability whatsoever concerning
payment for products or services. : :

Sovereign Immunity
The State does not waive its sovereign immunity by entering into this Agreement and fully retains all
immunities and defenses provided by law with regard to any action based on this Agreement.

Ownership

A. Ownership of Documents/Copyright. Any reports, studies, photographs, negatives,
databases, computer programs, or other documents, whether in tangible or electronic forms,
prepared by the Contractor in the performance of its obligations under the Agreement and paid
for by the State shall be the exclusive property of the State and all such material shall be
remitted to the State bythe Contractor upon completion, temination or cancellation of the
Agreement. The Contractor shall not use, willingly allow or cause to allow such material to be
used for any purpose other than performance of the Contractor’s obligations under the
Agreement without the prior written consent of the State.

B. Rights, Title and Interest. All rights, title, and interest in all of the intellectual property rights,
including copyrights, patents, trade secrets, trade marks, and service marks in the said
documents that the Contractor conceives or originates, either individually or jointly with others,
which arise out of the performance of the Agreement and are ordered as a work product, will be
the property of the State and are, by the Agreement, assigned to the State along with ownership
of any and all copyrights in the copyrightable material. The Contractor also agrees, upon the
request of the State, to execute all papers and perform all other acts necessary to assist the
State to obtain and register copyrights on such materials. Where applicable, works of
authorship created by the Contractor for the State in performance of the Agreement shall be
considered “works for hire” as defined in the U.S. Copyright Act. Nothing in this Agreement
shall be construed as transferring any right, title, or interest in any of the Contractor's or their
third party’s confidential information, trademarks, copyrights, intellectual property or other
proprietary interest.

Prohibition Against Gratuities

A. - The State may, by written notice to the Contractor, terminate the right of the Contractor to
proceed under this Agreement if it is found by the State that gratuities in the form of
entertainment, gifts, or otherwise were offered or given by the Contractor or any employee,
agent, or representative of the Contractor to any officer or employee of the State with a view
toward securing this Agreement, or securing favorable treatment with respect to the award or
amendment of this Agreement, or the making of any determinations with respect to the
performance of this Agreement. '
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51.

52,

53.

4.

55.

56.

B. The Contractor certifies that no elected or appointed official or employee of the State has
benefitted or will benefit financially or matenally from this Agreement.” This Agreement may be
terminated by the State if it is determined that gratuities of any kind were either offered to or
rece:ved by any of the aforementioned individuals from the Contractor, its agent, orits
employees. .

Antitrust

The Contractor hereby assigns to the State, without recourse, any and all claims for overcharges as to
goods and/or services provided by Contractor in connection with this Agreement resulting from antitrust
violations which arise under antitrust laws of the United States and the antitust laws of the State
(“Antitrust Claims), providing that the State, and not the Contrmctor, actually suffered those damages
being assigned. Contractor does not waive or assign any of its rights, interest or title to the defense the
Contractor may have related to or arising out of any Antitrust Claims. '

Right to Publish , ,

A ‘Any publicity given to the program, publications or services provided resulting from the
Agreement, including but not limited to notices, inbrmational pamphlets, press releases,
research, reports, signs, and similar public notices prepared by or for the Contractor, or its
employees individually or jointly with others, or any subcontractors or resellers shall identify the
State as the sponsoring agency and shall not be released, unless such release is a specific part
de an aptproved work plan included in the Agreement prior to its approval by the Contract
Administrator. : ‘

B. The Contractor shall not make any representations of the State’s opinion or position as to the
quality or effectiveness of the products and/or services that are the subject of this Agreement
without the prior written consent of the Agreement Administrator. Representations include any
publicity, including but not limited to advertisements, notices, press releases, reports, signs, and
similar public notices.

Performance While Dispute is Pending :

Notwithstanding the existence of a dispute, the parties shall continue without delay to camy out all of
their responsibilities under this Agreement that are not affected by the dispute. If a party fails to
continue without delay to perform its responsibilities under this Agreement, in the accomplishment of all
undisputed work, any additional cost incurred by the other parties as a result of such failure to proceed
shall be bome by the responsibie party.

Hazardous Substances _

To the extent that the goods to be supplied to the Purchasing Entity by the Contractor contain or may
create hazardous substances, hammful physical agents or infectious agents as set forth in applicable
State and federal laws and regulations, the Contractor must provide the Purchasing Entity with Material
Safety Data Sheets regarding those substances (including mercury). A copy must be included with
each applicable delivery.

Customer Satisfaction/Complaint Resolution A
A. The Contractor’s process for resolving complaints conceming products, support, and billing
problems is attached as ExhibitB.

B. The Contractor will submit a format for a survey for approval by the Contract Administrator. The
Contractor will survey its customers in each Participating State two (2) months prior to the
annual meeting with the Contract Administrator.

Value Added Services -

The Contractor is expected to provide such services as installation, training, and software imaging upon
request of the Purchasing Entity. Additional Value Added Services offered by the Contractor are
attached as Exhibit C, including relative costs associated with those services.
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57.

E-Rate Program

The Contractor's E-Rate identification number is SPIN 143004991, The list of E-Rate qualifying
products can be found on the E-Rate website at: http:/sl.universalservice.org.

The Contractor shall make eve
as applicable,

ry effort to continue its involvement in this program and to add products
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of execution by the State of
Minnesota, Commissioner of Administration, below. -

1. GATEWAY COMPANIES 2. MATERIALS MANAGEMENT DIVISION

The Contractor certifies that the appropriate person(s) In accgrdance with Minn. Stat. § 16C.03, Subd. 3.
have executed this Agreement on behalf of the Contractor g
mﬁuired by applicable articles, bylaws, resolutions, By;
ordinances.

BY' W—»% : Title: ___Acquisition Management Specialist
: > ’ |
Title: Se nic- Marair, Gmio ol Date: '7//4/[97

Date: ") I 2y

By:
Title:
Date:
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